
www.manaraa.com

The Courts, the ADA, and the Academy 

David D. Cope 

Individuals with disabilities are a discrete and insular 
minority.. ,  subjected to a history of purposeful unequal 

treatment, and relegated to a position of political 
powerlessness in our society. 

T he epigraph above is part  of  legislative findings of  Congress when it en- 
acted the Americans with Disabilities Act of  1990. These same words were 

cited in 1999 by Justice Ruth Ginsburg as the reason for her  concurrence  with 
the rul ing of  the Supreme Court  in the case Sutton v. United Air  Lines, which 
established an impor tan t  p receden t  in limiting the individuals who qualify as 
being disabled unde r  the ADA. In her  words, "Congress' use of  the phrase 
(discrete and insular minor i t y ) . . ,  is a telling indication of  its in tent  to restrict 
the ADA's coverage to a confined,  and historically disadvantaged, class." 

This decision by the Supreme Court  to focus on the purpose  of the ADA 
presaged a far more  restrictive interpretat ion of the standard for disability 
applicable to the ADA that was delivered by the Court  in 2002 in Toyota v. 
Williams. These two landmark  rulings, amplified and in terpre ted  by numer-  
ous subsequent  decisions of  the U.S. Courts of  Appeals, have sharply narrowed 
the type of  physical or menta l  impa i rmen t  that qualifies for accommoda t ion  
unde r  the ADA. The  consequences  of these judicial  decisions impact  the aca- 
demic f reedom of  every university faculty m e m b e r  when asked to provide 
modifications relating to academic procedures  or to methods  of  evaluation 
for students based u p o n  a claim of  disability. Therefore  it is impor tan t  that all 
university personnel  who participate in the accommodat ion  process be aware 
of  these recent  changes in federal disability standards resulting from case law 
(judicial rulings that interpret  existing statutes). 

The Legal Framework 
The protect ion of  federal law for qualified students with disabilities was first 

provided by Section 504 of the Rehabilitation Act of 1973, applicable to insti- 
tutions that receive federal funds. This protect ion was later ex tended  to cover 
all educational  institutions by Title II and Title III of  the Americans with Dis- 
abilities Act of 1990. These acts require universities to make reasonable and 
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necessary modifications to rules, policies, or practices in order  to prevent  dis- 
cr imination against qualified students based upon  disability. In short, univer- 
sities must  ensure that  disabled s tudents  have full access to the services, 
programs, and activities available to non-disabled students on their campuses. 

The  most  complex issue in applying disability law on university campuses is 
de te rmin ing  who qualifies as a person with a disability. Both Section 504 and 
the ADA define a disability as a physical or mental  impa i rment  that "substan- 
tially limits a major life activity." Major life activities have been def ined by fed- 
eral regulations or in terpre ted  by federal courts to include caring for oneself, 
pe r forming  manual  tasks, walking, seeing, hearing, speaking, breathing, learn- 
ing, and reading. In a decision of 1999 by the Tenth Circuit of the U.S. Court  
of  Appeals in Pack v. Kmart, the cour t  described a major life activity as "a basic 
activity that the average person in the general populat ion can pe r fo rm with 
little or no  difficulty." 

In 1999, the Supreme Court  in Sutton v. United Air  Lines l imited the defini- 
tion of disability by excluding those impairments  that can be corrected or 
control led by medicat ion or by o ther  mitigating measures. The specific issue 
before the Court  in this case involved a claim of  disability in seeing by two 
severely myopic twin sisters whose visual impa i rment  was corrected by using 
appropriate  optometr ic  lenses. In rejecting this claim of  disability, the Court  
held that "a disability unde r  the Act is to be de t e rmined  with reference to 
corrective measures." It fur ther  no ted  that "a disability exists only where an 
impa i rment  substantially limits a major life activity, not  where it might,  could, 
or would be substantially limiting if mitigating measures were not  taken." The 
Court  also made  it clear that this rul ing was not  l imited to those with visual 
impairments  but  was instead applicable to all individuals who rely on daily 
medicat ion or o ther  remedies  for their  well-being. When  the Court  of  Appeals 
for the Eighth Circuit applied this restrictive standard of disability in 2002 in 
Orr v. Wal-Mart Stores, it stated that "To hold otherwise could expand the ADA 
to recognize almost every working American as disabled to some degree." 

The Supreme Court  subsequently clarified the meaning  of  the phrase "sub- 
stantially limits a major life activity" in 2002 in Toyota v. WiUiams, where it ruled 
that these terms "need to be in terpre ted  strictly to create a demand ing  stan- 
dard for qualifying as disabled." In this case it held that the litigant, Ella Will- 
iams, was not  disabled in the major  life activity of  per forming  manual  tasks 
despite severe neuromuscular  impairments  that r endered  her, in the opinion 
of  her  treating physicians, unable to per form manual  work of  any kind at a 
Toyota manufactur ing facility. The Court  ruled in a unan imous  decision that 
a disability unde r  the ADA must  "prevent or severely restrict the individual 
f rom doing activities that are of  central impor tance  to most  people 's  daily 
lives." It regarded such activities as "household chores, bathing, and  brushing 
one's  teeth" as being indicative of  the types of  manual  tasks that  are "of central 
impor tance  to most  people 's  daily lives." 
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Since Williams was still able, despite her  impairments ,  to pe r fo rm these 
rout ine manual  activities, the Court  held in this landmark rul ing that her  im- 
pairments,  a l though considerably limiting, were no t  "substantially limiting" 
and therefore did not  constitute a disability within the mean ing  of  the ADA. 
She was therefore not  eligible to receive accommodat ions  from her  employer  
u nde r  the provisions of  the ADA. 

The  Supreme Court  made  it clear in its analysis of the Toyota case that tile 
de ma nd ing  standard it established for a disability in pe r fo rming  manual  tasks 
is applicable to de te rmin ing  a disability in every major life activity. It also as- 
serted that  only the federal courts have the authority to interpret  the mean ing  
of the term "disability" as used in the ADA. Both the U.S. district courts and 
the courts of  appeals promptly  began incorporat ing this rul ing as p receden t  
in ADA cases unrela ted to a disability in the specific life activity of  pe r fo rming  
manual  tasks. In 2003, the Eighth Circuit wrote in Fenney v. Dakota, "These 
terms (used in the Toyota case) are not  just  ones involved in the major life 
activity of pe r fo rming  manual  tasks, but  are ones which are necessary in every 
de terminat ion  (of disability)." A few months  after the decision in the Toyota 
case was a n n o u n c e d  in 2002, the Sixth Circuit of the U.S. Court  of  Appeals in 
Mahon v. Crowell cited the Supreme Court  rulings in the Toyota case as well as 
in the earlier Sutton case as "decisions sharply limiting the reach of  the ADA." 

The  Supreme Cour t  also stated in the Toyota case that the standard for 
disability in the context  of  employment  (covered by Title I of  the ADA) ap- 
plies to all the o ther  contexts in which a disability could be claimed, including 
educational  services (covered by Titles II and  III of  the ADA). The U.S. De- 
pa r tmen t  of  Education has acknowledged that the p receden t  set in the Toyota 
case is b inding on educational  institutions when they implemen t  either Sec- 
tion 504 of  the Rehabilitation Act of  1973 or the ADA to provide disability 
accommodat ions  for their students. 

University faculty and administrators should take special note  of  the 2004 
rul ing of  the Ninth Circuit of  the U.S. Court  of  Appeals in Wongv. Regents of the 
University of California. This cour t  applied the Toyota standard to de te rmine  
whether  a learning disability as diagnosed by a clinical professional met  the 
d e ma nd ing  legal standard for a disability within the mean ing  of  the ADA. In 
rejecting the disability claim of  plaintiff Andrew H.K. Wong, the cour t  ruled 
that  the clinical diagnosis of his disability failed to establish that "his impair- 
m e n t  substantially limits his ability to learn as a whole, for purposes of  daily 
living, as compared  to most people." The court  also rejected as a mat ter  of law 
the clinical diagnosis of a reading disability, not ing that  "Wong has no t  estab- 
lished that he was unable to read newspapers, government  forms, street signs, 
or the like." It fur ther  no ted  that he failed to prove that  "he was substantially 
l imited in his ability to read for purposes  of  daily living, or as compared  to 
what is impor tan t  in the daily life of most  people.  That  is the appropriate  
standard." 
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This rul ing makes clear that the federal courts, pursuant  to the 2002 deci- 
sion in the Toyota case, are now limiting accommodat ions  unde r  the ADA to 
only those individuals with impairments  that severely restrict them from per- 
forming the common ,  everyday activities of  major impor tance  to the average 
person. This demand ing  threshold for qualifying as disabled poses a particu- 
lar challenge for a college s tudent  who seeks to establish a claim for having a 
learning or cognitive disability as def ined by the ADA, because the learning 
activities of a university s tudent  are not  those pe r fo rmed  by the average per- 
son in the general  popula t ion in daily life. This is the appropriate  reference 
group to which the college student 's  learning abilities must  be compared  when 
invoking the protect ion of  the ADA. 

Documenta t ion  o f  a Student's  Disability 
In order  for a college s tudent  to validate the eligibility for disability accom- 

modat ions  in the classroom (formally called academic adjustments) unde r  
either Section 504 or the ADA, this s tudent  typically must  first submit  a medi- 
cal or clinical evaluation of  h i s / h e r  impai rment  to the disability services office 
at the university. It then becomes the responsibility of  this office or of  o ther  
relevant university officials to de te rmine  whether  the documenta t ion  submit- 
ted by the s tudent  justifies the student 's  claim of a disability. If this require- 
m e n t  is met,  then  university officials must  decide what academic adjustments 
are appropriate,  based u p o n  the functional aspects of the conf i rmed disability. 

Many enter ing f reshmen applying for ADA accommodat ions  at a university 
may have been previously classified as LD (learning disabled) in their  elemen- 
tary or secondary schools unde r  the Individuals with Disabilities Education 
Act of 1975 (IDEA). This Act applies to "children with disabilities" enrol led in 
the public schools and does not  apply to postsecondary institutions. Further- 
more,  this Act defines a learning disability merely as a disorder in the basic 
psychological processes involved in unders tanding  "that may manifest itself in 
an imperfect  ability to listen, think, speak, read, write, spell, or to do math- 
ematical calculations." Thus  the prior  de terminat ion  of  a learning disability 
unde r  the broadly inclusive standards of  IDEA is in no way sufficient to war- 
rant a similar classification unde r  the demand ing  standards of  the ADA. As 
the Fourth Circuit of the U.S. Court  of Appeals no ted  in Betts v. The Rector and 
Visitors of the University of Virginia in 1999, "Indeed,  many specific (clinically 
diagnosed) learning disabilities are impairments ,  rather  than actual disabili- 
ties, unde r  the ADA." 

The threshold issue in a diagnosis of  a learning disability within the mean- 
ing of  the ADA is first to conf i rm that the s tudent  with an impa i rmen t  is sig- 
nificantly restricted in the ability to learn in comparison to the average person 
in the general populat ion.  The tests used to diagnose learning disabilities in 
children, however, are not  n o r m e d  to "most people in the general  popula- 
tion." According to the U.S. District Court  for the Southern  District of New 
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York in Bartlett v. New York State Board of Law Examiners in 2001, "Tests like the 
DRT (Diagnostic Reading Test) and Woodcock (Reading Mastery Test) are 
developed to assist with the diagnosis of learning disabilities, particularly in 
children having problems in school. They are diagnostic tools. They are not  
ADA and (Section 504) Rehabilitation Act tests." While the results of such 
tests may be used to document  a learning disability under  IDEA, they are not  
valid in establishing a disability under  the ADA. 

The most common learning disability, recognized by both IDEA and the 
ADA, is dyslexia. This condition, found in about 80 percent  of people with a 
learning disorder, impairs a person's ability to process or break down written 
words into their basic linguistic components.  Under  IDEA, the clinical diag- 
nosis of this impairment  is sufficient evidence to establish that the student is 
eligible for adjustments in his educational program. However, under  the ADA, 
the student diagnosed with dyslexia must provide clinical evidence that his 
condition severely limits him in the learning activities of daily living, and not  
just in the classroom, in order to qualify for accommodations. Under  IDEA, 
the clinical diagnosis of attention deficit disorder (ADD) or of attention defi- 
cit hyperactivity disorder (ADHD), along with a certification that the condi- 
tion "adversely affects a child's educational performance," are sufficient to 
warrant academic adjustments. However, under  the ADA, the student diag- 
nosed with such an impairment  must first provide a comprehensive neuro- 
logical and psychometric assessment verifying that, despite the mitigating effects 
of medication, his learning ability is below average. He must also confirm that 
he "could not learn during the activities of everyday life," according to the 
First Circuit of the U.S. Court of Appeals in Calefv. The Gillette Company, 2003. 

A further sharp distinction between the standards for disability in IDEA and 
those in the ADA relates to psychological impairments that pose difficulties in 
spelling or in performing mathematical calculations. Such impairments are 
recognized as specific learning disabilities and qualify for adjustments under  
IDEA. Under  the ADA, however, these difficulties, while troublesome, are not 
recognized as a disability unless they substantially limit learning as a whole. 
"Weakness in a particular subject m a t t e r . . ,  does not constitute a disability 
(under the ADA)" according to the U.S. District Court for Massachusetts in 
Baer v. National Board of Medical Examiners, 2005. 

Several other  important  issues arise when university officials consider a 
student's request for disability accommodations. First of all, most medical /  
clinical professionals who provide the documentat ion and evaluation of a 
student's impairment  are limited by their training and expertise to offering a 
diagnosis based upon accepted clinical standards used for diagnostic purposes 
in their profession. They can also authoritatively attest to the impact that this 
impairment  may have on the life activities of the student. It is unrealistic, how- 
ever, to expect such a professional to have the legal expertise necessary to 
decide whether the student's impairment  meets the threshold for a disability 
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unde r  the ADA as established by recent  decisions in our  federal courts. The 
First Circuit of  the U.S. Court  of Appeals in Calefv. The Gillette Company, 2003, 
when presented with a medical certification of  a disability, observed that "None- 
theless, the Supreme Court  has recently required more  analysis than a doctor 's  
conclusory opinion" in order  to validate a claim of  disability. 

Federal judges,  beginning  with the Sutton decision in 1999, have routinely 
rejected the validity of  a clinical f inding of  disability and have conc luded  that 
the impairment ,  a l though properly diagnosed and assessed, is not  "substan- 
tially limiting" as required by law. Thus  university officials making accommo- 
dation decisions must  be adequately trained in the law, and especially in recent  
case law relating to disability standards, in order  accurately to apply the ADA. 

Even if the appropriate  decision to classify a s tudent  as being disabled has 
been made,  the relevant university officials must  be knowledgeable in case law 
when deciding u p o n  appropriate  accommodat ions  for the disabled student.  
The  federal courts, in addit ion to limiting the definit ion of  disability in Sec- 
tion 504 and in the ADA, have also issued many rulings that pare back the 
legal obligation of  universities to provide accommodat ions  for students hav- 
ing legally recognizable disabilities. The  first such case decided by the Supreme 
Court  was Southeastern Community College v. Davis in 1979, in which the Court  
held that a university is not  required "to under take  affirmative action" by elimi- 
nat ing a legitimate program requ i rement  that a disabled s tudent  is unable to 
meet.  The Court  ruled that  "Section 504 imposes no requ i rement  u p o n  an 
educational  institution to lower or to effect substantial modifications of  stan- 
dards to accommodate  a hand icapped  person." 

The above decision was applied in 1988 by the U.S. Court  of  Appeals for the 
Sixth Circuit in Doherty v. Southern College of Optometry. This cour t  conc luded  
that, "An educational institution is not  required to accommodate  a handicapped 
individual by el iminating a course requ i rement  which is reasonably necessary 
to proper  use of  the degree conferred at the end  of  a course of  study." Fur ther  
judicial interpretat ions limiting the obligation of  a university to provide ac- 
commodat ions  are found  in the more  recent  decisions of the Eighth Circuit in 
Amir v. St. Louis University, 1999, and  in Stern v. University of Osteopathic Medicine 
and Health Services, 2000. These courts held that accommodat ions  can be de- 
nied if they are no t  directly related to the functional  aspects of  the disability or 
if they would simply make a course exam easier for a s tudent  with a disability. 
An unders tanding  of  such decisions is needed  by university personnel  when 
de te rmin ing  what accommodat ions  are legally manda ted  by the ADA. 

Faculty Participation in the Accommodation Decision 
It is a c o m m o n  practice at many universities for the disability services office 

or o ther  designated university officials to make the decisions regarding appro- 
priate accommodat ions  without  first consult ing the faculty m e m b e r  who is 
responsible for providing these accommodat ions  in the classroom. The  fac- 
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ulty m e m b e r  is then  notified by the university about  these appropriate  accom- 
modat ions  authorized for a s tudent  enrolled in h i s / h e r  class and can choose 
simply to acquiesce in this decision, thereby relying solely on the j u d g m e n t  of  
others in this matter. However, since the faculty m e m b e r  charged with provid- 
ing such accommodat ions  is often called u p o n  to offer preferential  t rea tment  
in testing or evaluating the disabled student 's  pe r formance  that  is no t  avail- 
able to the o ther  students in this class, the professor may feel a professional 
obligation to investigate the need  for such academic adjustments.  Such an 
investigation is particularly warranted to ensure that  the recent  judicial re- 
strictions on the applicability of  the ADA have been properly incorporated  
into the accommodat ion  decision. 

The professor who chooses to make an i n d e p e n d e n t  inquiry into the ap- 
propriateness of  the accommodat ions  authorized by the university must  have 
access to the medical /cl inical  documenta t ion  of  disability that the s tudent  has 
provided to the university, since this informat ion is the basis for de te rmin ing  
eligibility for accommodat ions  unde r  the ADA. The  confidentiality of  this in- 
format ion  is therefore an impor tan t  issue in the accommodat ion  process. 

Neither  Section 504 nor  the ADA contains any applicable provisions re- 
garding confidentiality, according to the Program Legal Group of  the U.S. 
Depar tment  of Education's  Office for Civil Rights. This is the federal agency 
that enforces both  Section 504 and Title II of  the ADA on university campuses. 
The  privacy of  this medical  or clinical documenta t ion  of  a student 's  disability 
is p ro tec ted ,  however, by the Family Educat ional  Rights and  Privacy Act 
(FERPA), and FERPA is the controll ing federal law regarding the disclosure of  
such information.  This law is enforced by the U.S. Depar tmen t  of  Education's  
Family Policy Compliance Office. According to the director of this office, such 
documenta t ion  is considered by law to be part  of a student 's  education records. 
Fur thermore ,  FERPA permits a university to share such informat ion with a 
faculty m e m b e r  who has been asked to provide accommodat ions  for a stu- 
dent,  in order  to assist the faculty m e m b e r  in de te rmin ing  what academic 
modifications are appropriate  for the student.  

A fur ther  clarification of  federal law as it applies to the disclosure of  such 
medica l /c l in ica l  d o c u m e n t a t i o n  of  a s tudent ' s  disability can be found  at 
www.ed.gov/policy/gen/guid/fpco/ferpa/library/copeuna.html. This Web 
site is provided by the U.S. Depar tment  of  Educat ion to offer technical assis- 
tance to educational  institutions in matters relating to the p roper  implemen-  
tation of  FERPA. 

It is impor tan t  to note that  while FERPA permits a university to disclose 
such informat ion about  a student 's  disability to a faculty member ,  it does not  
compel  the university to do so. Therefore,  a university which adopts a policy 
that prohibits the disclosure of  such informat ion to a faculty m e m b e r  does no t  
violate FERPA. However, universities routinely acknowledge that the f reedom 
of inquiry is a corners tone of  academic f reedom and guarantee this right to 
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faculty in their  faculty handbooks .  In addit ion,  universities typically have poli- 
cies that  allow a faculty m e m b e r  who has received an accommoda t ion  request  
to appeal the appropriateness of  this request  to designated university officials. 
Thus a university which adopts a policy that  prohibits faculty members  f rom 
reviewing clinical documen ta t ion  in which they have a legitimate educat ional  
interest  would f ind it difficult to de fend  such a policy on legal or contractual  
grounds.  

The  Disability Services Office as an Advocate for the Student 
The goal of  the disability services office at a university, and  of  all university 

officials who are involved in the accommoda t ion  process, should  be to ensure 
that  federal  disability law is properly applied in order  to prevent  discrimina- 
t ion against s tudents on the basis of  disability. There  is evidence to suggest, 
however, that  on some university campuses the disability services office seeks 
instead to be an advocate for s tudents with impai rments  and  chooses to ig- 
nore the standards imposed in disability law. Some illustrations where the dis- 
ability services office at one university recently certified students as having a 
"legitimate, d o c u m e n t e d  disability" u n d e r  the ADA and directed faculty to 
provide the indicated accommodat ions  in accordance with the ADA include 

�9 Waiving the class attendance policy for a student recovering from a hospital 
stay. (The ADA regulations exclude impairments that are not permanent or 
long term. A temporary impairment may be disabling, but it is not considered 
to be a disability under the ADA.) 

�9 Doubling the allotted time in taking tests for a student with asthma. (The 
student's asthma was controlled by medication, and the Supreme Court in Sutton 
held that mitigating measures must be taken into account when deciding 
whether a person has a disability.) 

�9 Allowing a student with a learning disability who is majoring in elementary 
education to use a calculator when performing arithmetic in a course designed 
to prepare college students to teach arithmetic in elementary school. (The 
ADA regulations exclude from reasonable accommodations a waiver of course 
requirements that are essential to the program of instruction being pursued by 
the student. See also the decision in Doherty v. Southern College of Optometry.) 

�9 Giving a student twice as many exams as the other students in the same class, 
each covering half the material of the usual exams, because of a memory im- 
pairment resulting from a fall. (There was no medical documentation of the 
severity of the impairment or whether the impairment was permanent or long 
term.) 

�9 Providing a separate biology lab with individualized, one-on-one instruction, 
for a student with a learning disability. (Services of a personal nature, such as 
close, individual attention are not considered reasonable accommodations ac- 
cording to the Supreme Court in Southeastern Community College v. Davis.) 

The above accommodat ions  author ized  by the disability services office were 
motivated by a genuine  desire by this office to help students with impai rments  
overcome their  academic difficulties. However, these directives in the name  of  
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the ADA are misrepresentat ions  of  this statute and  are without  legal support .  
Such actions fully justify the n e e d  for closer scrutiny by faculty of  accommoda-  
tion decisions by university administrators  that  pu rpor t  to be in accordance  
with the ADA. 

Federal Law Applicable to Unwarranted Accommodation 
What  recourse  is available f rom federal  law to faculty member s  who are 

subjected to directives f rom a university office to provide students with accom- 
modat ions  that  are not  warranted? It is impor tan t  to note  that  ne i the r  Section 
504 no r  the ADA contains any provisions which prohibi t  an institution f rom 
giving accommodat ions  to students who fail to qualify as being disabled. These 
federal  laws against discrimination are violated only when  a s tudent  with a 
disability is discr iminated against because of  this disability. Therefore ,  the U.S. 
Depa r tmen t  of  Educat ion 's  Office for Civil Rights, the agency that enforces 
federal  disability law at public universities, lacks jur isdict ion to pursue  this 
issue of  unwar ran ted  accommodat ions .  

So what about  the role of  the federal  courts  in this matter? These  courts  
r e spond  to complaints  about  al leged discrimination f rom a person claiming 
to have a disability and  de t e rmine  whe the r  the compla in ing party has been  
subjected to an action that violates e i ther  Section 504 or the ADA. In all of  the 
cour t  cases cited in this article, the courts  ru led  that there  was no  such viola- 
tion of  federal  law, because e i ther  the compla in ing party was not  disabled as a 
mat te r  of  law or  the action taken against the disabled compla in ing  party by 
the d e f e n d a n t  was allowed u n d e r  federal  law. So once  again, the federal  courts 
lack jurisdict ion over a case alleging unwar ran ted  accommodat ions ,  since such 
action is no t  prohibi ted  by federal  law. 

Federal  courts  have issued several opinions,  however, that  individuals who 
fail to have an impa i rmen t  that  "substantially limits a major  life activity" but  
who may be perceived er roneous ly  by others  as having such an impa i rmen t  
are no t  ent i t led to receive accommoda t ions  u n d e r  e i ther  section 504 or  the 
ADA. In Taylor v. Pathmark Stores, 1999, the Thi rd  Circuit  no ted  that, "It seems 
odd  to give an impaired  but  no t  disabled person a windfall because of  he r  
employer 's  e r roneous  percept ion  of  disability, when  o the r  impai red  but  no t  
disabled people  are no t  ent i t led to an accommodat ion ."  The  same year, the 
Eighth Circuit in Weber v. Strippit held  that  impai red  persons who are mistak- 
enly regarded  as having a disability are no t  ent i t led to receive reasonable ac- 
commodat ions .  In this ruling the cour t  stated that "The ADA cannot  reasonably 
have been  in t ended  to create a disparity in t r ea tmen t  a m o n g  impaired  but  
non-disabled employees,  denying most  the r ight  to reasonable accommoda-  
tions but  grant ing to others, because of  their  employers '  misperceptions,  a 
r ight  to reasonable accommodat ions ."  In  a 2002 case involving a college stu- 
den t  e r roneous ly  classified by a university's disability services office as having 
a learning disability, the U.S. District Court  for the Western District of  Virginia 
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in Betts v. Rector and Visitors of the University of Virginia decided that this s tudent  
was not  enti t led to any accommodat ions.  A similar rul ing was issued in 2004 by 
the Ninth Circuit in Wong v. Regents of the University of California. 

Among  the various Circuits of  the U.S. Courts of  Appeals there is dis- 
agreement ,  however, on the issue of  whether  a perceived disability, as opposed  
to an actual disability, warrants accommodat ions  by an employer. Decisions of  
the Fifth, Sixth, Eighth, and Ninth Circuits have held that the ADA does not  
mandate  accommodat ions  in the workplace for individuals with impairments  
that are mistakenly regarded by their employers as substantially limiting a major 
life activity. In contrast, more  recent  decisions of  the Third,  Tenth, and  Elev- 
en th  Circuits have held that the ADA does require reasonable accommoda-  
tions for such individuals, in order  to protect  t hem from adverse employment  
actions (in particular, j ob  terminat ion)  based upon  a mispercept ion of  the 
limitations in the workplace imposed by their impairments .  Despite this diver- 
gence of  opinion,  all Circuits are in agreement  that the "regarded as" crite- 
r ion for disability is narrowly defined, both  by statute and by case law. For 
example, the Second Circuit stated in Capobianco v. City of New York in 2004, "It 
is not  enough  that the employer  perceive the employee as somehow disabled; 
the employer  must  regard the employee as disabled within the meaning of the 
ADA" in order  for the employee to warrant the protect ion of federal disability 
law. In the academic context, the Fourth Circuit similarly held  in Davis v. Uni- 
versity of North Carolina in 2001 that the percept ion by university officials that a 
s tudent  was "in a general sense disabled by her  disorder" does not  demonstra te  
that the university regarded this s tudent  as being substantially l imited and 
therefore disabled unde r  the ADA. Thus our  federal courts expect  the indi- 
viduals responsible for making appropriate  accommodat ion  decisions to be 
guided by the legal standards for disability, including those that have been 
established by recent  cour t  cases. 

So, in the absence of  a federal law prohibi t ing unwarranted accommoda-  
tions, what options are available to a professor who finds that a university dis- 
ability services office has authorized accommodat ions  for a s tudent  that are 
not  actually suppor ted  by the ADA? The professor, for example,  may be legiti- 
mately concerned  that providing accommodat ions  such as extra time for tak- 
ing tests to a s tudent  without a disability is unfair  to the o ther  students in the 
class who are not  afforded this opportunity. In this event, the professor should 
first appeal such an accommodat ion  decision by requesting a formal review 
through the established administrative process commonly  available at univer- 
sities. If university officials who conduc t  this review are familiar with the recent  
decisions of  federal courts that impose a demand ing  standard for qualifying 
as disabled, they are likely to rescind the inappropriate  action of  the disability 
services office. Unfortunately, on some university campuses these officials may 
lack the legal expertise needed  to make a valid assessment of  a claim of  disabil- 
ity and may simply defer  to the j u d g m e n t  of  the disability services office. 
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If the professor is unsuccessful in resolving his d isagreement  with the dis- 
ability services office th rough  the established university channel  for address- 
ing ADA appeals, he may find that  the grievance procedures  out l ined in the 
faculty h a n d b o o k  of  the university provide an appropriate  oppor tuni ty  for re- 
dress. Such faculty handbooks  typically include a s ta tement  on  professional 
ethics that  requires faculty to ensure that their evaluations of  students reflect 
each student 's  t rue merit.  These professional ethics also prohibi t  faculty from 
engaging in discriminatory t rea tment  of  students. Both of these issues arise 
when a faculty m e m b e r  is directed to provide a s tudent  with preferential  treat- 
m e n t  in testing that is alleged to be manda ted  by the ADA but  which cannot  
be justified by federal law. Faculty members  who are appoin ted  to investigate a 
grievance filed against the disability services office and to weigh evidence in a 
formal hear ing should be acutely aware of  their professional responsibility to 
ensure a level playing field for all students in a class. Presumably, they would 
be conscientious in de te rmin ing  whether  the accommodat ion  decision is in 
accordance with the recent  rulings of federal courts. 

Finally, a professor who suspects that h i s / h e r  university is not  applying the 
ADA appropriately may choose to express these concerns  to the faculty senate 
of the university and to request  an investigation of university accommodat ion  
practices. If the professor can offer evidence such as case law to demonstra te  
that specific decisions of  the disability services office are not  consistent with 
the cur ren t  legal standards for disability, the faculty senate may choose to seek 
the expertise of  an outside counsel who specializes in disability law for em- 
ployers. An open  exchange of  informat ion about  the ADA between the legal 
expert  and the faculty and administrators may lead to major revisions in the 
ADA policies of the university. At some campuses, for example, a commit tee  
of  properly trained faculty members  has been  assigned the responsibility of  
making accommodat ion  decisions in order  to decentralize the process and to 
provide more  oversight and transparency. 

Professors are expected to exercise due diligence in ensur ing that informa- 
tion they communica te  in the classroom to their students has been thoroughly 
examined and scrutinized for accuracy. When they participate in policymaking 
decisions on campus, they are similarly expected to base their conclusions and 
recommenda t ions  on a careful considerat ion of  all relevant information.  This 
professional responsibility to base their opinions and actions on a critical as- 
sessment of  the facts should extend to the decision of  providing appropriate  
accommodations to their students. Professors who seek more  information about 
federal disability law can access the complete  text of many ADA or Section 504 
court  cases at www.findlaw.com/casecode or at www.nls.org. University librar- 
ies may also provide access to a database of  law th rough  a commercial  sub- 
scription service. 



www.manaraa.com

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.


